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TO: Members of the FMERA Board 

 

FROM: Kara A. Kopach, Hearing Officer 

 

COPY: Bruce Steadman, Executive Director 

SUBJECT:     Hearing Officer’s Report and Recommendation 

U.S. Home Corporation, d.b.a. Lennar  

Borough of Tinton Falls 

Part of Block 101, Lot 1 

Parcel C: Bounded by Tinton Avenue, Municipal Drive and Corregidor 

Road 

Use-Variance Approval Pursuant to N.J.A.C. 19:31C-3.21(b)(1)(i), 

19:31C-3.21(b)(1)(v), and 19:31C-3.21(b)(1)(iv) 

 

DATE: January 18, 2017 

 

 
 

EXECUTIVE SUMMARY 

 

On December 21, 2016, the Fort Monmouth Economic Revitalization Authority (the 

“Authority”) heard testimony and public comment on the above-subject application.  The 

Applicant, U.S. Home Corporation, d.b.a. Lennar (the “Applicant”), seeks approval for 

three use-type variances pursuant to N.J.A.C. 19:31C-3.21(b)(1)(i), N.J.A.C. 19:31C-

3.21(b)(1)(v), and N.J.A.C.19:31C-3.21(b)(1)(iv) for its proposal to redevelop Parcel C 

on the Charles wood Section of Fort Monmouth.  The existing parcel is bounded by 

Tinton Avenue, Municipal Drive and Corregidor Road.  Specifically, the Applicant seeks 

a use-type variance pursuant to N.J.A.C. 19:31C-3.21(b)(1)(i) to permit a restaurant or 

café with an accessory drive-thru where drive-thru restaurants are prohibited pursuant to 

N.J.A.C. 19:31C-3.4(a)(1)(iii); a use-type variance pursuant to N.J.A.C. 19:31C-

3.21(b)(1)(v) to permit the height of the proposed townhouses to be three (3) 

stories/forty-two (42) feet, where a maximum height of two and a half (2.5) stories/thirty-

five (35) feet is permitted pursuant to N.J.A.C. 19:31C-3.5(c)(2)(i); and if necessary a 

use-type variance pursuant to 19:31C-3.21(b)(1)(iv) to permit floor area ratio (FAR) of 

.35 for a 1.25 acre of land in the 40 acre parcel which exceeds both the FAR permitted in 

the  Tech Office/R&D Campus and the Town Center.  

 

During the hearing, the Applicant presented adequate evidence and testimony to satisfy 

the requirements of the Authority’s Reuse Plan and Land Use Rules for the grant of the 

requested relief for N.J.A.C. 19:31C-3.21(b)(1)(i) and N.J.A.C. 19:31C-3.21(b)(1)(v).  

The Hearing Officer evaluated the use-type variances per the criteria set forth in N.J.A.C. 

19:31C-3.21(b)(7). The evidence and testimony demonstrated that the development 

proposal generally conforms to the site plan standards and technical requirements of the 
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Reuse Plan and the Land Use Rules of the Authority. The relatively minor deviations 

from Amendment #3 and FMERA’s regulations to permit townhouses to move to 

habitable areas above the high-water table and to incorporate a drive thru cafe along 

Tinton Avenue enhance the Parcel redevelopment and promote the Reuse Plan and do not 

adversely impact the site or the surrounding community. Therefore, for the reasons more 

fully outlined below, the Hearing Officer recommends that the use-type variance 

application for N.J.A.C. 19:31C-3.21(b)(1)(i) and N.J.A.C. 19:31C-3.21(b)(1)(v) be 

approved by the Authority.  

 

For the purposes of the use-type variance pursuant to 19:31C-3.21(b)(1)(iv) to permit 

floor area ratio (FAR) of .35 for a 1.25 acre of land in the 40-acre parcel proposed to be 

subdivided from such parcel at a later date and which exceeds both the FAR permitted in 

the Tech Office/R&D Campus and the Town Center, the Hearing Officer cannot 

recommend the Authority approve the use-type variance request at this time. Based on 

the evidence and testimony provided, the Hearing Officer finds that the FAR for the 

entire 40-acre parcel is compliant with the Reuse Plan and Land Use Rules and therefore 

a use-type variance is not required for a Parcel wide plan. However, the proposed site 

plan and subdivision plan submitted in connection with the application and depicting 

proposed future lots were not final nor definitive so the Hearing Officer cannot provide a 

finding that the proposed lots are FAR compliant, nor can the Hearing Officer agree to a 

use-type variance to allow for a FAR exceedance when the FAR exceedance is not 

definitively determined. Therefore, the Hearing Officer recommends the Authority 

abstain from voting on the FAR use-type variance.  

 

 

INTRODUCTION 

 

Application Information 

 

U.S. Home Corporation, d.b.a. Lennar  

Borough of Tinton Falls 

Part of Block 101, Lot 1 

Parcel C: Bounded by Tinton Avenue, Municipal Drive and Corregidor Road 

Use-Variance Approval Pursuant to N.J.A.C. 19:31C-3.21(b)(1)(i), 19:31C-3.21(b)(1)(v), 

and 19:31C-3.21(b)(1)(iv) 

Zones include: Town Center, Hemphill Neighborhood & Tech/Office/R&D Campus   

 

A hearing on the Application was conducted in accordance with the requirements of the 

N.J.A.C. 19:31C-3.26. 

 

The Applicant seeks approval for three use-type variances pursuant to N.J.A.C. 19:31C-

3.21(b)(1)(i), 19:31C-3.21(b)(1)(v), and 19:31C-3.21(b)(1)(iv) to facilitate its proposal to 

redevelop Parcel C on the Charles wood Section of Fort Monmouth.   

 

 

 



 

Page 3 of 13 

 
 

Evidence List 

 

A-0 Application Packet  

A-1   Aerial Existing Condition Exhibit, prepared by Kimley-Horn 

A-2      Use Variance Application Exhibit – C-300, prepared by Kimley-Horn 

A-3   Conceptual Architectural Plan – A1.0 (Stacked townhome), prepared by Alberto & 

Associates. 

A-4      Conceptual Architectural Plan – A1.1 (townhome), prepared by Alberto &  

            Associates   

A-5  Tinton Avenue/Retail Driveway Cross Section Exhibit, prepared by Kimley-Horn 

 

B-1   Planning Consultant Report by Elizabeth Leheny, AICP, P.P.  

 

FINDINGS OF FACT 

 

The Applicant seeks approval for three use-type variances pursuant to N.J.A.C. 19:31C-

3.21(b)(1)(i), 19:31C-3.21(b)(1)(v), and 19:31C-3.21(b)(1)(iv) to facilitate its proposal to 

redevelop Parcel C on the Charles wood Section of Fort Monmouth.   

 

The attorney for the Applicant, Peter Carton, Esq., introduced the application generally and 

provided background regarding the specific relief sought by the Applicant.   

 

The Applicant presented the testimony of Tony W. Diggin, P.E., a licensed engineer, who 

was qualified as an expert in engineering.  Mr. Diggin testified as to the proposed site plan 

development, including retail and residential site location, exterior elevations, floor area 

ratio (FAR) impact to the site, and the modification of the retail restaurant on Tinton 

Avenue to include an ancillary drive thru.  

 

Mr. Diggin identified the variance relief sought in connection with the application. 

Specifically, the Applicant seeks a use-type variance pursuant to N.J.A.C. 19:31C-

3.21(b)(1)(i) to permit a restaurant or café with an accessory drive-thru where drive-thru 

restaurants are prohibited pursuant to N.J.A.C. 19:31C-3.4(a)(1)(iii); a use-type variance 

pursuant to N.J.A.C. 19:31C-3.21(b)(1)(v) to permit the height of the proposed townhouses 

to be three (3) stories/forty-two (42) feet, where a maximum height of two and a half (2.5) 

stories/thirty-five (35) feet is permitted pursuant to N.J.A.C. 19:31C-3.5(c)(2)(i); and if 

necessary a use-type variance pursuant to 19:31C-3.21(b)(1)(iv) to permit floor area ratio 

(FAR) of .35 for a 1.25 acre of land in the 40 acre parcel which exceeds both the FAR 

permitted in the  Tech Office/R&D Campus and the Town Center. 

 

With respect to use-type variance N.J.A.C. 19:31C-3.21(b)(1)(i) to permit a restaurant or 

café with an accessory drive-thru where drive-thru restaurants are prohibited pursuant to 

N.J.A.C. 19:31C-3.4(a)(1)(iii), Mr. Diggin testified that while restaurants and cafes are a 

permitted use for this section of the Parcel on Tinton Avenue, the addition of a drive-thru 

to a restaurant or café on the site requires a use-type variance. Mr. Diggin testified this 

proposed drive-thru would be for a café and would occupy 2,100 sq. ft. or 3% of the roughly 

70,860 sq. ft. non-residential use on the site. Mr. Diggin notes the requested drive-thru is 
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located between two (2) approved more intense drive thru uses (a bank and a pharmacy) 

on Tinton Avenue which is in the auto-dependent section of Parcel C. He indicates the 

Applicant was mindful of the impact to the surrounding neighbors on Tinton Avenue and 

so the location of the driveway to this drive thru was positioned in such a way to minimize 

the impact to the residences across the street. This includes having the cars face due south 

while waiting for orders to be processed at the drive thru. He testified it is the Applicant’s 

intention to create a landscape berm two (2) to three (3) feet which will be planted with an 

evergreen screen as well as low-lying shrubs to further screen the drive thru and avoid 

negatively impacting the residential neighbors.  

 

With respect to use-type variance N.J.A.C. 19:31C-3.21(b)(1)(v) to permit the height of 

the proposed townhouses to be three (3) stories/forty-two (42) feet where a maximum 

height of two and a half (2.5) stories/thirty-five (35) feet is permitted pursuant to N.J.A.C. 

19:31C-3.5(c)(2)(i), Mr. Diggin testified that Applicant was seeking the seven (7) foot 

change in height due to the discovery of a high groundwater table during due diligence and 

therefore the developer had to eliminate the basement living space. To account for this lost 

living space, Mr. Diggin testified that the Applicant now seeks to build the additional seven 

(7) foot living space at grade. Mr. Diggin indicated that the proposed forty-two (42) height 

is in excess of the ten percent of the maximum permitted height of a townhouse but is 

consistent with the permitted forty-five (45) foot height for stacked flats on the site. 

Further, Mr. Diggin relayed that this use-type variance for height was not out of context 

with other buildings in the area and on adjacent parcels which include the CommVault 

campus with a Corporate Headquarters which reaches seventy feet (70) at the top of the 

mechanical screens and the adjacent F-1 Parcel which includes the Myers Center which 

stands between seventy (70) and eighty (80) feet. Finally, Mr. Diggin indicated that this 

change from below grade to grade living space does not impact the residential density of 

the parcel and therefore does not disturb the Authority’s residential requirement for the 

Borough of Tinton Falls.  

 

For the purposes of the use-type variance pursuant to 19:31C-3.21(b)(1)(iv) to permit 

floor area ratio (FAR) of .35 for a 1.25 acre of land in the 40-acre parcel proposed to be 

subdivided from such parcel at a later date and which exceeds both the FAR permitted in 

the Tech Office/R&D Campus and the Town Center, the Hearing Officer cannot 

recommend the Authority approve the use-type variance request at this time. Based on 

the evidence and testimony provided, the Hearing Officer finds that the FAR for the 

entire 40-acre parcel is compliant with the Reuse Plan and Land Use Rules and therefore 

a use-type variance is not required for a Parcel wide plan. However, the proposed site 

plan and subdivision plan submitted in connection with the application and depicting 

proposed future lots were not final nor definitive so the Hearing Officer cannot provide a 

finding that the proposed lots are FAR compliant, nor can the Hearing Officer agree to a 

use-type variance to allow for a FAR exceedance when the FAR exceedance is not 

definitively determined. Therefore, the Hearing Officer recommends the Authority 

abstain from voting on the FAR use-type variance.  
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The Applicant presented the testimony of Paul N. Ricci, AICP, P.P., who was qualified as 

an expert in the field of professional planning.  Mr. Ricci described the location of the site, 

existing conditions and development proposal.  

 

Mr. Ricci identified the variance relief sought in connection with the application.  

Specifically, the Applicant seeks a use- type variance pursuant to N.J.A.C. 19:31C-

3.21(b)(1)(i) to permit a restaurant or café with an accessory drive-thru where drive-thru 

restaurants are prohibited pursuant to N.J.A.C. 19:31C-3.4(a)(1)(iii); a use-type variance 

pursuant to N.J.A.C. 19:31C-3.21(b)(1)(v) to permit the height of the proposed townhouses 

to be three (3) stories/forty-two (42) feet, where a maximum height of two and a half (2.5) 

stories/thirty-five (35) feet is permitted pursuant to N.J.A.C. 19:31C-3.5(c)(2)(i); and  if 

necessary a use-type variance pursuant to 19:31C-3.21(b)(1)(iv) to permit floor area ratio 

(FAR) of .35 for a 1.25 acre of land in the 40 acre parcel which exceeds both the FAR 

permitted in the  Tech Office/R&D Campus and the Town Center. 

 

With respect to use-type variance N.J.A.C. 19:31C-3.21(b)(1)(i) to permit a restaurant or 

café with an accessory drive-thru where drive-thru restaurants are prohibited pursuant to 

N.J.A.C. 19:31C-3.4(a)(1)(iii), Mr. Ricci testified that this section of Parcel C near Tinton 

Avenue is the auto-dominant section of Parcel C and therefore is particularly suited for the 

proposed drive thru café because it is adjacent to two approved drive thru facilities and 

therefore conforms with the character of this section of the site. From a market perspective, 

Mr. Ricci noted a drive thru café is needed to adequately market that part of the site. Mr. 

Ricci testified that he believes that it will help overall tract development as a mixed-use 

smart growth concept.  To mitigate impact to the surrounding neighbors, Mr. Ricci testified 

that the Applicant will ensure cars are oriented to the south while waiting for drive thru 

orders and berms will be added to minimize light impact. He indicated that landscaping 

would also be utilized to minimize the view of the parking area or circulation on the site 

and that due to these buffers, adjacent property owners would only really view the upper 

half/top of the drive-thru building. Mr. Ricci testified that the overall site’s aesthetic and 

character would be maintained through the berms and landscaping. Further, Mr. Ricci 

testified that he believed that when the Reuse Plan was written and adopted, coffee drive 

thrus were not as common place as today and the addition of the drive thru would not 

impair the purpose and intent of the Reuse Plan. Mr. Ricci testified that the Applicant was 

not proposing a fast-food, hamburger joint or pizzeria. Instead, Mr. Ricci testified that 

Applicant’s intention was to build a Starbucks, Dunkin Donuts or other coffee oriented 

drive through. Mr. Ricci addressed the public comments from Lou Miceli, CommVault’s 

Senior Vice-President (an adjacent property owner) who expressed concern about a fast 

food drive thru by reiterating that it is not the Applicant’s desire to construct a burger joint 

or the type of fast food restaurant but to have a more coffee-oriented use.    

 

With respect to use-type variance N.J.A.C. 19:31C-3.21(b)(1)(v) to permit the height of 

the proposed townhouses to be three (3) stories/forty-two (42) feet where a maximum 

height of two and a half (2.5) stories/thirty-five (35) feet is permitted pursuant to N.J.A.C. 

19:31C-3.5(c)(2)(i), Mr. Ricci testified that the Reuse Plan height requirements were to 

allow for appropriate light, air, open space and to regulate appropriate development. He 

noted that increasing the townhouses to forty-two (42) feet does not really change the 
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character of the development because the parcel is shared with forty-five (45) foot stacked 

townhouses and the townhouses are largely internalized to the tract overall. Mr. Ricci stated 

that the change in height does not change or impact adjacent developments because the 

surrounding developments include buildings upwards of seventy (70) feet to the east and 

to the south. Therefore, Mr. Ricci noted, the change still maintains the overarching 

character of the Redevelopment in that area. He testified that the change in height is not a 

substantial departure from the Reuse Plan and creates a more practical floor plan (at grade) 

for the residents. Due to the high-water table, Mr. Ricci noted the height change would 

eliminate the potential flooding on the property and the maintenance costs attributable to 

the individual property owners. Mr. Ricci indicated that the variance does not add 

additional floor space to each townhouse but simply preserves planned floor space by 

increasing the height after eliminating the basement living space. Mr. Ricci reiterated that 

the forty-two (42) foot townhouse height is in line with the current marketplace trends and 

therefore will not be out of character with this form of development.  

 

With respect to use-type variance pursuant to 19:31C-3.21(b)(1)(iv) to permit floor area 

ratio (FAR) of .35 for a 1.25 acre of land in the 40-acre parcel which exceeds both the FAR 

permitted in the Tech Office/R&D Campus and the Town Center, Mr. Ricci testified that 

he did not believe that the FAR was an issue that required a use-type variance because the 

applicant essentially built what was requested and approved under Amendment #3 – 

Alternate Development Scenario of the Reuse Plan. He noted that future subdivisions on 

the site may reflect a FAR exceedance, but will not change the form, mass, density and 

intensity of the project as envisioned under the Reuse Plan. Mr. Ricci testified that the 

Applicant proposed the same amount of building area/floor area as anticipated in the Reuse 

Plan. Further, Mr. Ricci indicated that this site plan is clearly advancing the purposes of 

the Reuse Plan as part of this application and he does not see any substantial detriment to 

the public good, the surrounding property owners, existing zoning, or existing 

homes/structures from any of the use-type variances because it is not a substantial departure 

from the Reuse Plan and instead is almost 100% consistent in terms of layout and form. He 

testified that the plan changes are backed by the marketplace or changes in circumstances 

since the original Reuse Plan adoption and therefore, they are allowable and created to 

allow development in the Reuse Plan to move forward.   

 

Elizabeth Leheny, AICP, P.P., was qualified as an expert in professional planning and 

provided testimony on behalf of the Authority.  Ms. Leheny supported approval of the 

application for the drive thru café and increase in height for the townhouses.   

 

 

 

CONCLUSIONS OF LAW 

 

Use-Type Variance Approval 

 

Pursuant to N.J.A.C. 19:31-3.21(b)(7), in determining whether to grant a request for a use-

type variance, the Authority must determine, based upon the evidence presented by the 

Applicant and Authority’s staff’s recommendation, that: 
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1. Special reasons exist for the granting of the variance requested, including that the 

granting of the requested variance at the specified location will specifically and 

materially advance the planning objectives of the Reuse Plan and Land Use Rules.  

2. The variance will not result in substantial detriment to the public good and will not 

adversely affect the public health, safety, morals, order convenience, prosperity, or 

general welfare; and  

3. Adequate infrastructure, including storm and sanitary sewers, utilities and access 

roads, will be provided and shall be so designed to prevent and/or minimize 

negative impacts upon the existing infrastructure. In addition, the proposed use will 

not decrease the ability of said infrastructure to perform in a safe and efficient 

manner;  

4. The variance will not have a substantial adverse environmental impact;  

5. The variance will not substantially impair the intent and purpose of the Reuse Plan 

or the Land Use Rules; and  

6. The granting of the variance will not be materially or detrimental or injurious to 

other property or improvements in the neighborhood of the subject property.  

 

 

Variance Pursuant to N.J.A.C. 19:31C-3.21(b)(1)(i) 

 

For variances requested pursuant to N.J.A.C. 19:31C-3.21(b)(1)(i), an applicant must 

demonstrate to the satisfaction of the Authority that special reasons exist for granting of 

such variance, that the granting of the requested variance will not substantially impair the 

intent and purpose of the Reuse Plan, and that the variance can be granted without 

substantial detriment to the public good. 

 

The Applicant seeks a use- type variance pursuant to N.J.A.C. 19:31C-3.21(b)(1)(i) to 

permit a restaurant or café with an accessory drive-thru where drive-thru restaurants are 

prohibited pursuant to N.J.A.C. 19:31C-3.4(a)(1)(iii).  

 

1. Special reasons exist for the granting of the variance requested, including that 

the granting of the requested variance at the specified location will specifically 

and materially advance the planning objectives of the Reuse Plan and Land 

Use Rules.  

 

The Authority is to grant a use variance only in particular cases and for special reasons. In 

this case, the Applicant seeks to insert an accessory drive-thru to a Reuse Plan approved 

2,100 square foot restaurant or café on Tinton Avenue. The location of the restaurant or 

café is between two other Reuse Plan approved drive-thru facilities and is consistent with 

the auto-dominated section of this Parcel. At the time of the adoption of the Reuse Plan, 

café style drive thrus were less commonplace and Applicant is seeking for the Reuse Plan 

to be modified to include this marketplace driver.    

 

In considering whether the purposes of the Reuse Plan and Land Use Rules are advanced 

by a showing of special reasons, the Hearing Officer concludes that the Applicant has 
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demonstrated that the application advances the purposes of the Reuse Plan by promoting 

the general welfare, promoting the free flow of traffic and creating a more marketable retail 

component on Tinton Avenue.    

 

2. The variance will not result in substantial detriment to the public good and 

will not adversely affect the public health, safety, morals, order convenience, 

prosperity, or general welfare;  

 

If the Authority grants a use-type variance, the Applicant must have demonstrated to the 

Board that the granting of the requested variance will not substantially impair the intent 

and purpose of the Reuse Plan and will be without substantial detriment to the public good. 

Although restaurant and cafes with drive-thrus are not generally permitted, the proposed 

location of the café with drive thru along Tinton Avenue is particularly suited to the auto-

oriented use. The proposed drive-thru uses, including the café, front on Tinton Avenue with 

speed of 40 miles an hour and a design speed of 45 miles an hour. Applicant balanced their 

development plan to focus auto-oriented retail on the Tinton Avenue section of the Parcel 

and pedestrian oriented retail near the Municipal Drive section of the Parcel. Further, 

permitting a drive-thru in connection with the café allows applicant to promote a healthier, 

more balanced concept to the site which further promotes the Reuse plan.   

 

With regards to the use-type variance avoiding substantial public detriment, the drive thru 

café represents a relative small portion of the overall proposed retail space. The site would 

be located between two other Reuse Plan approved drive thru facilities and faces an auto-

dominant roadway. Applicant will build landscaping and berms to avoid the impact of 

headlight glare on other property owners.  

 

Due to the existing nature of Tinton Avenue, the setback of the high school and other 

residences in the area, along with Applicant’s indication that the use will be limited to a 

café or coffee shop there is no substantial detriment to the public. 

 

Here, the Hearing Officer concludes, based on the evidence and testimony, that the grant 

of the requested variance will not result in any substantial detriment to the public good and 

is not inconsistent with the intent and purpose of the Reuse Plan and Land Use Rules.   

 

3. Adequate infrastructure, including storm and sanitary sewers, utilities and 

access roads, will be provided and shall be so designed to prevent and/or 

minimize negative impacts upon the existing infrastructure. In addition, the 

proposed use will not decrease the ability of said infrastructure to perform in 

a safe and efficient manner  

 

Here, the Hearing officer concludes, based on the evidence and testimony, that the grant of 

the requested variance will not result in any impact to the existing infrastructure nor will it 

decrease the ability of said infrastructure to perform in an efficient and safe manner.  

 

4. The variance will not have a substantial adverse environmental impact  
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Here, the Hearing officer concludes, based on the evidence and testimony, that the grant of 

the requested variance will not result in any substantial adverse environmental impact.  

 

5.  The variance will not substantially impair the intent and purpose of the Reuse 

Plan or the Land Use Rules  

 

 

Applicant is seeking to add an accessory drive-thru to a Reuse Plan approved 

restaurant/café. The targeted location for the drive-thru is in between two other Reuse Plan 

permitted drive thrus and in close proximity to Tinton Avenue. It promotes the concept of 

a mixed-use development by focusing its placement in an auto-dominated area and avoids 

the pedestrian side of the development near Municipal Drive. Here, the Hearing officer 

concludes, based on the evidence and testimony, that the grant of the requested variance 

will not result in any substantial impairment of the intent and purpose of the Reuse Plan or 

the Land Use Rules. Instead, Hearing officer believes this variance promotes the Reuse 

Plan’s intention of successful redevelopment.  

 

6. The granting of the variance will not be materially or detrimental or injurious 

to other property or improvements in the neighborhood of the subject 

property.  

 

As recognized in Amendment #3, the Property is located near the Tinton Falls Municipal 

Complex, near the CommVault development and along Tinton Avenue. The drive-thru 

café will be in close proximity to other auto-oriented uses which are approved under the 

Reuse Plan. While there was one concern from CommVault regarding the drive-thru 

being of a fast-food nature, Applicant addressed this concern both through written 

application and in expert testimony. If given approval for this use-type, applicant is 

seeking to put a café or coffee shop into the location not another version of a fast food 

establishment. Therefore, CommVault’s concerns regarding a fast food establishment are 

addressed and resolved. Here, the Hearing officer concludes, based on the evidence and 

testimony, that the grant of the requested variance will not be materially detrimental to 

other property or improvements in the neighborhood of the Property.  

 

Based on the analysis, the hearing officer recommends that this variance be limited to a 

café/coffee shop uses only and to continue the prohibition of an accessory drive-thru for 

any other restaurant.. With this limitation, the requested variance meets all of the criteria 

set forth in N.J.A.C. 19:31C-3.21(b)(7).  

 

 

Variance Pursuant to N.J.A.C. 19:31C-3.21(b)(1)(v) 

 

For variances requested pursuant to N.J.A.C. 19:31C-3.21(b)(1)(v), an applicant must 

demonstrate to the satisfaction of the Authority that special reasons exist for granting of 

such variance, that the granting of the requested variance will not substantially impair the 

intent and purpose of the Reuse Plan, and that the variance can be granted without 

substantial detriment to the public good.  
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The Applicant seeks a use-type variance pursuant to N.J.C.A. 19:31C-3.21(b)(1)(v) to 

permit the height of the proposed townhouses to be three (3) stories and forty-two (42) feet, 

where a maximum height of 2.5 stories and thirty-five (35) feet is permitted pursuant to 

N.J.A.C. 19:31C-3.5(c)(2)(i) 

 

1. Special reasons exist for the granting of the variance requested, including that 

the granting of the requested variance at the specified location will specifically 

and materially advance the planning objectives of the Reuse Plan and Land 

Use Rules.  

 

The Authority is to grant a use variance only in particular cases and for special reasons. In 

this application, applicant seeks to increase the height of the townhouses by seven (7) feet. 

While this is a departure from the Reuse Plan and Land Use Rules, the height is consistent 

with the permitted height for stacked townhomes on the site.  

 

The specific need for the additional seven (7) feet is directly related to the high-water table 

on the property. Applicant originally intended for the townhouses to have basements but 

now the basements were eliminated due to concerns with frequent flooding or the 

requirement of physical engineering controls. The original design would be considered 

energy inefficient and contrary to Leadership in Energy and Environmental Design (LEED) 

Principles. By moving the living space to grade, applicant removed burdensome costs from 

the home owner and maintained anticipated square footage and density.  

 

In considering whether the purposes of the Reuse Plan and Land Use Rules are advanced 

by a showing of special reasons, the Hearing Officer concludes that the applicant has 

demonstrated that the application advances the purposes of the Reuse Plan by promoting 

the general welfare, promoting LEED principles, and maintaining anticipated living space 

and residential density on the site.  

 

2. The variance will not result in substantial detriment to the public good and 

will not adversely affect the public health, safety, morals, order convenience, 

prosperity, or general welfare;  

 

If the Authority grants a use-type variance, the Applicant must have demonstrated that the 

granting of the requested variance will not substantially impair the intent and purpose of 

the Reuse Plan and will be without substantial detriment to the public good. Although the 

height of the townhouses will be increased, this will alleviate frequent flooding and water 

damage on and around the site. It will also reduce the need for engineering controls required 

for energy efficiency and maintenance. Allowing for the height increase allows for the 

living space in the townhouses to be maintained and allows the applicant to build the 

required residential units on the site. Further, the new height of the townhouses would still 

be shorter than the proposed stacked flats so the units will remain in accordance with 

Amendment #3.  
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Here, the Hearing Officer concludes, based on the evidence and testimony, that the grant 

of the requested variance will not result in any substantial detriment to the public good is 

not inconsistent with the intent and purpose of the Reuse Plan and Land Use Rules.   

 

3. Adequate infrastructure, including storm and sanitary sewers, utilities and 

access roads, will be provided and shall be so designed to prevent and/or 

minimize negative impacts upon the existing infrastructure. In addition, the 

proposed use will not decrease the ability of said infrastructure to perform in 

a safe and efficient manner  

 

Here, the Hearing officer concludes, based on the evidence and testimony, that the grant of 

the requested variance will not result in any impact to the existing infrastructure nor will it 

decrease the ability of said infrastructure to perform in an efficient and safe manner. The 

Project proposal is consistent with the uses, infrastructure, and transportation plan set forth 

in Amendment #3.   

 

4. The variance will not have a substantial adverse environmental impact  

 

Here, the Hearing officer concludes, based on the evidence and testimony, that the grant of 

the requested variance will not result in any substantial adverse environmental impact. In 

fact, the height variance will have an overall positive environmental impact by reducing 

interference with the water table and reducing the need for expensive and intrusive 

engineering controls.  

 

5.  The variance will not substantially impair the intent and purpose of the Reuse 

Plan or the Land Use Rules  

 

While this variance is a departure from the Reuse Plan and Land Use Rules, the new 

proposed height is consistent with the permitted height for stacked townhomes on the site. 

The townhouses still qualify as low density and will be constructed per the permitted 

density in Amendment #3. Therefore, the Hearing officer concludes, based on the evidence 

and testimony, that the grant of the requested variance will not result in any substantial 

impairment of the intent and purpose of the Reuse Plan or the Land Use Rules. Instead, 

Hearing officer believes this variance promotes the Reuse Plan’s intention of successful 

redevelopment.  

 

6. The granting of the variance will not be materially or detrimental or injurious 

to other property or improvements in the neighborhood of the subject 

property.  

 

As recognized in Amendment #3, the Property is located near the Tinton Falls Municipal 

Complex, near the CommVault development and along Tinton Avenue. The adjoining 

Parcels in this section of Charles wood have existing buildings which stand between 

seventy (70) and eighty (80) feet. Therefore, the Hearing officer concludes, based on the 

evidence and testimony, that the grant of the requested variance to increase the townhouse 
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height to forty-two (42) feet will not be materially detrimental to other property or 

improvements in the neighborhood of the Property.  

 

Accordingly, the requested variance meets all of the criteria set forth in N.J.A.C. 19:31C-

3.21(b)(7).  

 

 

Variance Pursuant to 19:31C-3.21(b)(1)(iv) 

 

Based on the evidence and testimony provided, the Hearing Officer finds that the FAR for 

the entire 40-acre parcel is compliant with the Reuse Plan and Land Use Rules and 

therefore a use-type variance is not required for a Parcel wide plan. Therefore, an analysis 

of this use-type variance is not necessary for this report.  

 

For the purposes of the use-type variance pursuant to 19:31C-3.21(b)(1)(iv) to permit 

floor area ratio (FAR) of .35 for a 1.25 acre of land in the 40-acre parcel proposed to be 

subdivided from such parcel at a later date and which exceeds both the FAR permitted in 

the Tech Office/R&D Campus and the Town Center, the Hearing Officer cannot 

recommend the Authority approve the use-type variance request at this time. Based on 

the evidence and testimony provided, the Hearing Officer finds that the FAR for the 

entire 40-acre parcel is compliant with the Reuse Plan and Land Use Rules and therefore 

a use-type variance is not required for a Parcel wide plan. However, the proposed site 

plan and subdivision plan submitted in connection with the application and depicting 

proposed future lots were not final nor definitive so the Hearing Officer cannot provide a 

finding that the proposed lots are FAR compliant, nor can the Hearing Officer agree to a 

use-type variance to allow for a FAR exceedance when the FAR exceedance is not 

definitively determined. Therefore, the Hearing Officer recommends the Authority 

abstain from voting on the FAR use-type variance.  

 

RECOMMENDATION 

 

For all of the foregoing reasons, the Hearing Officer recommends that the Application for 

use-type variance approval pursuant to N.J.A.C. 19:31C-3.21(b)(1)(i) for the addition of 

an accessory drive-thru to an approved restaurant or cafe and a height variance for 

townhouses pursuant to N.J.A.C. 19:31C-3.21(b)(1)(v) be approved. However, the 

hearing officer recommends that the drive-thru variance pursuant to N.J.A.C. 19:31C-

3.21(b)(1)(i) be limited to a café/coffee shop uses only and to continue the prohibition of 

an accessory drive-thru for any other restaurant.  

 

 

The grant of approval of this Application shall be expressly conditioned upon the Applicant 

complying with all conditions of prior approvals, satisfying all representations made by the 

Applicant or by others on its behalf during the hearing on this matter before the Hearing 

Officer.   
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The grant of approval shall be further conditioned upon compliance with all applicable 

requirements of the FMERA Reuse Plan and Land use rules.  Any approval granted in 

accordance herewith shall be further expressly conditioned upon the Applicant obtaining 

all other necessary governmental approvals, and compliance with all Federal, State and 

local laws.   








